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No. 2076

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

JOHN D. SPRECKELS,
Plaintiff in Error,

vs.

ALBERT KLEINSCHMIDT,
Defendant in Error,

BRIEF FOR DEFENDANT IN ERROR.

Upon Writ of* Error to the United States Circuit Court for tlie

Northern District of California.

The plaintiff in error makes four assignments of

error and prays that this Court reverse the judg-

ment of the Circuit Court.

The first assignment of error is that

*'the court erred in admitting evidence offered
by the plaintiff Albert Kleinschmidt, because
the complaint of the said Albert Kleinschmidt
does not state facts sufficient to constitute a
cause of action against this plaintiff in error".



If then it can be shown that the complaint in this

action states facts sufficient to constitute a cause of

action, the evidence offered by plaintiff and admit-

ted by the Court must be deemed to have been

proper and not prejudicial to the plaintiff in error.

At the outset, however, it is advisable to call the
4

Court's attention to the fact that plaintiff in error

has failed to prepare, settle, allow and make part

of the transcript of record a bill of exceptions which

is the only means whereby the assignment of error

as to the admission of evidence and the other al-

leged errors can properly be placed before this

Court.

Rule 11 of the Rules of the United States Circuit

Court of Appeals for the Ninth Circuit provides

in part that

^^when the error alleged is to the admission or

to the rejection of evidence the assignment of

errors shall quote the full substance of the evi-

dence admitted or rejected".

The plaintiff in error has failed to quote in full

or in part the evidence admitted by the Court on

behalf of the plaintiff.

This, however, is beside the question, for, as

stated above, a determination of the sufficiencv of

the complaint will avoid the necessity of further

considering the first assigmnent of error of plaintiff

in error.

Section 45 of the Civil Code of California pro-

vides that:



^* Libel is a false and unprivileged publica-

tion by writing, printing, picture, effigy or

other fixed representation to the eye, which
exposes any person to hatred, contempt, ridi-

cule or obloquy or which causes him to be
shunned or avoided or which has a tendency to

injure him in his occupation."

Section 460 of the Code of Civil Procedure of the

State of California provides that:

*^In an action for libel or slander, it is not
necessary to state in the complaint any extrin-

sic facts for the purpose of showing the appli-

cation to the plaintiff of .the defamatory matter
out of which the cause of action arose; but it

is sufficient to state, generally, that the same
was published or spoken concerning the plain-

tiff, and if such allegation be controverted, the

plaintiff m.ust establish on the trial that it was
so published or spoken.''

The complaint sets out under paragraph V (tran-

script pages 2 to 4) the libelous articles complained

of in toto. The article charges that

*^ Henry" Kleinschmidt (concerning, applying

to and meaning Albert Kleinschmidt) *'was

arrested for the murder of Frank Mitchell and
the latter 's wife, Lela, at Mendocino City, on
the coast, March 27, 1876" (transcript page 2).

Under paragraph VII, it is alleged that

*^said publication was and is malicious, false,

defamatory and libelous, and calculated to bring

and did and does bring this plaintiff into con-

tempt, disgrace and ridicule among his friends,

neighbors and business associates, and in the

estimation of society and the public in general

and has caused and does cause this plaintiff
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great and grievous mental suffering, shame and
distress''.

Any written or printed statement which falsely

and maliciously charges another with the commis-

sion of a crime is libelous per se.

25 Cyc, 269. See cases cited under note 31.

So also an oral or written charge that one has

been arrested for the commission of a crime is ac-

tionable in like manner as if the charge had been

that he had committed the crime.

2nd Edition 18 Am. & Eng. Enc. of Law, 875

;

Beaver v. Hides, 2 Wils. C. PL 300;

Ayres v. Toulmin, 74 Mich. 44;

Davis V. Marxhausen, 86 Mich. 281;

Belo V. Smith, 91 Tex. 221;

Johnson v. St. Louis Dispatch Co., 65 Mo.

539;

Smith V. Ottendorfer, 3 N. Y. St. Eep. 187.

Plaintiff in error has failed to plead in his an-

swer a justification or privilege for the publication

complained of, and in the absence of such justifica-

tion or privilege, said publication must be deter-

mined as being libelous.

So in Schomberg v. Walker, 132 Cal. 224, it was

said at page 227

:

^'Where there is a statutory definition,—it

has been said by this Court,—'language which
is fairly included in such definition is libelous

per se. * * ^ This definition (referring to

section 45 of Civil Code of the State of Califor-
nia) is very broad and includes almost any



language which upon its face has a natural

tendency to injure a man's reputation either

generally or with respect to his occupation.'

(Citing Tonini v. Cevasco, 114 Cal. 271, 272.)

'*In the case cited the gist of the libel was,

in effect, that the plaintilf had Moeen discharged
from the firm of G. B. Cevasco & Co. for con-

duct not irreprehensible. ' The case here is

much stronger and the observation of the court

(p. 273) with the authorities cited, must be held

equally applicable here. 'It cannot be justly

said that the language does not import any-
thing of a defamatory character concerning the

plaintiff.' (See
Bettner v. Holt, 70 Cal. 270;
Lick V. Owen, 47 Cal. 252;
Edwards v. San Jose etc. Society, 99 Cal.

431*

Fitch V. Be Young, 66 Cal. 339.)"

a
a

If a complaint sets out the publication com-

plained of and if the other matters set out in the

complaint are taken in connection with said publi-

cation, it seems evident that the plaintiff was

charged with having been guilty of conduct which

was calculated and did expose him to obloquy, it

is libelous. To expose one to obloquy is to ex-

pose him to censure and reproach, as the latter

terms are synonymous with the word ''obloquy".

Bettner v. Holt, 70 Cal. 270, 275.

Under the authorities cited, it can readily be seen

that the complaint alleges sufficient facts to consti-

tute a cause of action. The complaint sets out the

libelous publication; the publication charges the

plaintiff herein, and referred to in said publication



under a different Christian name, as having been

arrested for the commission of a crime; the com-

plaint then alleges said publication to be malicious,

false, defamatory and libelous. It is also alleged

that said publication concerned, applied to and

meant the plaintiff herein. Thus, the complaint can

be said to satisfy both section 45 of the Civil Code,

and section 460 of the Code of Civil Procedure, and

in addition is in accordance with the general line of

authorities in California and other states, cited

supra.

The next assignment of error is that the com-

plaint fails to state a cause of action in not alleging

that the words complained of were ^^ published ma-
'' liciously of and concerning the said Albert Klein-
'' Schmidt''.

Paragraph VII of the complaint alleges that

^' said publication was and is malicious, false, de-

*' famatory and libelous".

Since the matter published is alleged to be both

libelous and untrue, malice on the part of the pub-

lisher will be presumed.

Bradstreet v. Gill, 72 Tex. 115;

Ryan v. Collins, 111 N. Y. 143

;

Beebee v. Missouri Pac. Ey., 71 Tex. 424;

Detroit Dailv Post Co. v. McArthur, 16 Mich.

447;

Simmons v. Hollister, 13 Minn. 249;

Root V. King, 7 Cow. 613;

Dillard v. Collins, 25 Gratt 343;



Smart v. Blanchard, 42 N. H. 137;

Eviston V. Cramer, 47 Wis. 659;

Jones V. Townsend's Admr., 21 Fla. 431.

In Childers v. Mercury P. & P. Co., 105 Cal. 284,

at page 288, it was said

:

** Malice, as pertaining to actions of libel and
slander, is a question both intricate and impor-
tant, and especially so, when it, in its various
classifications, is considered in connection with
the legal principles bearing upon the question
of exemplary or punitive damages. Malice
may be divided into two distinct classes, to wit,

malice in law and malice in fact. Malice in law
may be defined as a wrongful act, done inten-

tionally, without just cause or excuse. (Bell v.

Fernald, 71 Mich. 267; King v. Patterson, 49
N. J. L. 417; 60 Am. Rep. 622.) Such malice
is necessary to the life of every cause of action

for lihel^ and is conclusively presumed in pub-
lications of the character here involved. In
King V. Patterson, 49 N. J. L. 417 ; 60 Am. Rep.
622, it is said : *0n the other hand, where the pub=

lication imputes a crime so as to be actionable per se,

or is actionable only on averment and proof of special

damages, if the publication is not justified by proof

of its truth, or by the privileged occasion of publica=

tion, the law in such cases presumes malice such as

is essential to the action. In such cases good faith

and an honest belief in the truth of the publi-

cation will be no defense. The absence of a ma-
licious motive may protect against exemplary
damages, but will not bar the action.'

*' Malice in fact is only material in libel as

establishing a right to recover exemplary dam-
ages, or to defeat defendant's plea that a pub-
lication is privileged. Malice in fact may be
defined as a spiteful or rancorous disposition

which causes an act to be done for mischief.
(Lick V. Owen, 47 Cal. 252.) As will be ob-
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served hereafter, malice in fact may be estab-

lished by evidence aliunde, or it m.ay appear
from the face of the publication itself.

* * -se- -sf * 4e

'^This publication charged plaintiff with the
commission of a felony. It was false, not privi-

leged, and libelous per- se. Upon such a state

of facts the cause of action for actual damages
is conclusively established. (Wilson v. Fitch,

41 Cal. 386; Dixon v. Allen, 69 Cal. 527; Mowry
V. Raabe, 89 Cal. 609.) And the amount and
measure of damages are the only questions left

for litigation, fn this publication malice in law is

not only conclusively presumed, but such malice in

fact is implied or presumed as to establish prima

facie the right of plaintiff to exemplary damages.

In other words, the existence of malice in

fact is sufficiently shown by the publication
to make the question an issue before the

jury. That exemplary damages may be based
alone upon a publication libelous per se

we have many authorities from many states.

(Samuels v. Evening Mail Assn., 75 N. Y. 604;
Bergmann v. Jones, 94 N. Y. 51; Warner v.

Press Pub. Co., 132 N. Y. 181; Evening News
Assn. V. Tryon, 42 Mich. 549 ; 36 Am. Eep. 450

;

Buckley v. Knapp, 48 Mo. 152; Clements v.

Maloney, 55 Mo. 352; Schmisseur v. Kreilich,

92 111. 347; Snyder v. Fulton, 34 Md. 128; 6
Am. Rep. 314; Nolan v. Traber, 49 Md. 460;
33 Am. Rep. 277.)

n

In Harris v. Zanone, 93 Cal. 59, 69, it was said:

^^It was not necessary for the plaintiff to

allege in her complaint or to establish proof in

the first instance, that the defamatory words
were spoken with malice. Her allegation that

^the said words were false' implied malice on
the part of the defendant.''
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So also in Lick v. Owen, 47 Cal. 252, it was said

:

**If the publication be libelous and not privi-

leged, the law implies that it was malicious.

This is not a mere presumption ivhich may he

wholly overcome hy proof, hut it is a legal con-

clusion, ivhich cannot he rehutted/'

All libels are conclusively presumed to be in some

degree malicious.

Wilson V. Fitch, 41 Cal. 363;

Fitch V. De Young, 66 Cal. 339;

Welsh V. Cross, 146 Cal. 616;

Tingley v. Times etc. Co., 151 Cal. 1

;

Davis V. Hearst, 41 Cal. Dec. 657.

It is impossible for counsel to improve upon the

language of the Supreme Court of the State of Cali-

fornia upon this point, and in view of the allega-

tions pointed out in plaintiff's complaint and the

Childers case cited supra it is submitted that the

second assignment of error is not well taken.

As his third assignment of error, it is asserted

that the Court erred in ^* charging and instructing

" the jury over the objection and exception of the

" defendant".

We submit that this is not, under the circum-

stances of this case, properly before the Court. We
desire to point out that the transcript of record con-

tains no bill of exceptions, and in view of that fact

the Court cannot properly consider the third point

raised by plaintiif in error.
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It is well established that the charge of the trial

judge is no part of the record and cannot be noticed

on appeal, unless it is made a part thereof by a bill

of exceptions properly signed and filed.

Case V. Hall, 94 Fed. Rep. 300;

Dietz V. Lymer, 19 U. S. App. 663-667; 10

C. C. A. 77, 61 Fed. 792

;

Jefeerson City v. Opel, 67 Mo. 394.

In Case v. Hall (supra), the Court said at page

302:

^^The other errors that have been assigned,

to which our attention is directed in the brief,

each relate to the instructions which are said

to have been given or refused by the trial judge
but they cannot be noticed by this court for the

following reasons: None of the instructions

that are said to have been given by the trial

court are contained in the bill of exceptions
which was settled and signed by the trial judge,
and for that reason they form no part of the

record. Neither does the bill of exceptions, as

settled and signed, contain a direction that the

charge of the court be inserted therein."

In the case at bar the instruction complained of

forms no part of the record since it is not included

within a bill of exceptions, there being no bill of

exceptions, and therefore cannot be judicially no-

ticed.

In Morgan v. U. S., 148 Fed. Rep. 189, it is said:

^* There is no bill of exceptions showing either

the evidence taken or the charge or instructions

given by the court to the jury. The certificate

by the clerk as to the instructions is of no avail.
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The only tvay to preserve or make them pai^t of
the record, is by bill of exceptions, * * *

We, therefore, cannot consider the errors as-

signed on the instructions refused. Citing Case
V. Hall, 94 Fed. 300, Carson v. Commercial
Bank, 104 Fed. 733.''

Even if the question raised by the third assign-

ment of error were properly before the Court (and

it has been conclusively shown that it is not), never-

theless, there is no merit in the contentions of plain-

tiff in error. In the face of the authorities cited

against the second assignment of error supra the

plaintiff in error was not prejudiced when the Court

instructed the jury that the complaint charged that

^Hhe defendant maliciously published'' the article

in question. In the first place, if the Court will

deign to take judicial cognizance of the instruction

for the moment, the lower Court made a statement

of fact, for the complaint actually alleged that the

publication teas ^^maliciotis^' and secondly, even if

the complaint had not so alleged, the Court would

have had a right to conclusively presume that it

was malicious (cases cited supra).

Plaintiff in error next assigns that the Court

erred in refusing to grant his application for a new

trial, which apiolication was made on the grounds

that (1) the damages given and assessed by the

jury were excessive, and (2) that the complaint of

plaintiff does not state facts sufficient to entitle

plaintiff to any damages.
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An order granting or refusing a new trial which

the Court has the jurisdiction or power to make is

discretionary, and cannot be reviewed by writ of

error, or appeal in the federal Courts. Since plain-

tiff in error does not question the jurisdiction or

power of the Court in refusing to grant his applica-

tion for a new trial, this Court is powerless to con-

sider the alleged error of the Court below.

City of Manning v. German Ins. Co., 107

Fed. Rep. 52;

Eailroad Co. v. Howard, 4 U. S. App. 202;

49 Fed. 206;

McClellan v. Pyeatt, 50 Fed. 686;

Village of Alexandria v. Stabler, 50 Fed.

689;

Mining Co. v. Fullerton, 58 Fed. 521;

City of Lincoln v. Sun Vapor Street Light

Co., 59 Fed. 756;

Criver v. Matthews, 67 Fed. 945;

Condram's Adm'x v. Railway Co., 67 Fed.

522;

Chapman v. Barney, 129 U. S. 677.

A writ of error does not lie for granting or re-

fusing a new trial.

Ayres v. Watson, 137 U. S. 584, 597.

Even if the Court should entertain the alleged

errors of the lower Court in refusing to grant the

application of plaintiff in error for a new trial, an
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examination of the following authorities will readily

show that there is very little, if any, merit in his

contention.

Taylor v. Hearst, 107 Cal. 262;

Mize V. Hearst, 130 Cal. 630;

Harris v. Zanone, 93 Cal. 59;

Illinois Central Ry. v. Warren, 149 Fed. 658

;

Hearne v. De Young, 132 Cal. 357

;

Graybill v. De Young, 140 Cal. 323

;

Childers v. San Jose etc. Printing Co., 105

Cal. 284;

Schneider Brewing Co. v. Amer. Ice Ma-

chinery Co., 77 Fed. 138

;

Tingley v. Times etc. Co., 151 Cal. 1;

Davis V. Hearst, 41 Cal. Dec. 657.

In passing, w^e desire to call the Court's attention

to the fact that nowhere in the transcript of record

does it appear that plaintiff in error ever made an

application for a new trial and even, if made, there

is no record that the Court either denied or granted

the alleged application. In other words, it does not

appear from the face of the record on appeal, that

the objections noted under the fourth assignment of

error were ever brought to the attention of the

lower Court and cannot, therefore, be noticed by

this Court. It is the province of an appellate Court

to review the rulings of the trial Court on questions
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actually brought to the attention of that Court and

decided by it.

Railway Co. v. Henson, 58 Fed. 531;

King V. Asylum, 64 Fed. 331, 359;

Mfg. Co. V. Joyce, 54 Fed. 332;

Nat^l Security Bk. v. Butler, 29 U. S. 223.

Defendant in error submits that upon the tran-

script of record on file herein, and in the light of

the authorities cited above, that the judgment of the

Circuit Court be affirmed.

R. P. Henshall,

Attorney for Defendant in Error.

Nat Schmulowitz,

Clarence Coonan,

Of Counsel. "tP^^iT^


